Abandoned and decommissioned installations pose two main problems: firstly, they can consist of a threat to the safety of navigation, and secondly, they can be harmful to the marine environment. Already in 1958, the Geneva Convention on the Continental Shelf required the complete removal of abandoned and decommissioned installations,3 because the exploitation of resources in the continental shelf should not result in any 'unjustifiable interference' with navigation, fishing, or the conservation of the living resources of the sea.4 This rule however, was designed to mainly address unjustifiable interferences with other legitimate uses of the sea and the seabed.5 The environmental aspect was not the main concern of the drafters in the early developments of the law of the sea, and this approach was subsequently confirmed with the adoption of the 1982 United Nations Convention on the Law of the Sea (UNCLOS). 6 Nevertheless, installations of the latest generation have been designed and built considering the protection of the environment and the relevant legal framework. First generation structures, built in the period between 1950 and 1960, were indeed designed without any consideration for the potential need for their removal or abandonment. The issue of dealing with old structures became a point of concern for states only in the late 1980s. Actually, even the agreements on joint management and exploitation of offshore resources concluded in that period do not contain any specific provisions in this regard. The provisions concerning the prevention or reduction of pollution only referred to activities of extraction and transport of oil and gas.7
The international community however considered the issue at an earlier stage. The first steps towards managing the problem at the international level can be traced back to the Declaration of the United Nations Conference on the Human Environment adopted in 1972 in Stockholm.8 Principle 21 of this Declaration contains a reminder that 'States have […] the sovereign right to exploit their own resources pursuant to their own environmental policies' , specifically pointing out their 'responsibility to ensure that activities within their jurisdiction or control do not cause damage to the environment of other States or of areas beyond the limits of national jurisdiction' [emphasis added]. The reference to offshore activities is quite explicit, and addresses their development in the 1970s. Twenty years later, in 1992, Chapter 17 of the Agenda 21, concerning the 'Protection of the Oceans' , details the obligations on states with respect to the prevention and fight against 'the degradation of the marine environment due to offshore activities' , and provides in particular:
States, acting individually, bilaterally, regionally or multilaterally and within the framework of IMO (International Marine Organization) and other relevant international organizations, […] should assess the need for additional measures to address degradation of the marine environment […] (c) From offshore oil and gas platforms, by assessing existing regulatory measures to address discharges, emissions and safety and assessing the need for additional measures. (para. 17.30).
This text, adopted prior to the entry into force of UNCLOS, highlighted a gap in the regime related to offshore installations and the need for a regulatory effort in this direction.9
More than twenty years after the adoption of Agenda 21, it may be noted that some grey areas persist, particularly with respect to the regime concerning abandoned or decommissioned platforms and installations. One can wonder whether there exists a general obligation to remove outdated structures, and if it does, what its content is. Furthermore, it can be discussed whether the removal of abandoned and disused structures and platforms is in the best interest of the marine environment. the potential of former industrial structures to become artificial reefs offering habitats to certain species of fish.10 The present chapter analyses the international legal framework applicable to the decommissioning of offshore installations and highlights its ambiguities. The chapter also stresses how states still enjoy a broad discretion on how to deal with the issue at hand, specifically on whether to remove (partially or integrally) or not disused installations. This situation coupled with the fragmentation of the international regulatory framework is especially detrimental to the protection of the marine environment.
The analysis unfolds in four steps. First, the legal regime incorporated into the UNCLOS is sketched. The content of the obligation of partial removal is discussed and particular attention is given to the rules of reference contained in the relevant provisions (2). Then, the chapter focuses on the global generally accepted international rules and standards (GAIRS) and the instruments elaborated by the IMO (3). Thereafter, the focus moves to the GAIRS elaborated at the regional level in order to then present (4), in the following section, some considerations on the interaction between the universal GAIRS and regional instruments (5). The concluding remarks then stress how the lack of a binding instrument at the universal level and the geographical fragmentation of the existing legal regime act as an obstacle to the development of clear global GAIRS and ergo to a more coherent (and effective) legal framework for the decommissioning and removal of offshore installations (6).
2
The Law of the Sea Convention Framework
2.1
The Obligation of Partial Removal With the 'offshore-isation'11 of the exploitation of oil and mineral resources, the UNCLOS entered a new cycle of expansion of the rights of coastal states.12 Technological advances and the increasing need for energy have added value to offshore seabed areas rich in natural resources, and over which coastal states exercise sovereignty.13 Therefore, in its exclusive economic zone (EEZ)14 and continental shelf,15 a coastal State has the right to build or authorize the construction of artificial islands, installations and structures for the exercise of licensed activities (Article 60(1); Article 80 UNCLOS16). These activities fall exclusively in its jurisdiction (Article 60(2)). The question of management of abandoned and decommissioned structures and platforms is addressed directly in Article 60 para. 3, which provides:
Due notice must be given of the construction of such artificial islands, installations or structures, and permanent means for giving warning of their presence must be maintained. Any installations or structures which are abandoned or disused shall be removed to ensure safety of navigation, taking into account any generally accepted international standards established in this regard by the competent international organization. Such removal shall also have due regard to fishing, the protection of the marine environment and the rights and duties of other States. Appropriate publicity shall be given to the depth, position and dimensions of any installations or structures not entirely removed. [emphasis added] From a strictly textual reading of the provision, it can be deduced that Article 60(3) does not impose an absolute obligation to remove offshore installations. While the general rule seems to be that of removal, the second part 13 Article 193 UNCLOS provides: 'States have the sovereign right to exploit their natural resources pursuant to their environmental policies and in accordance with their duty to protect and preserve the marine environment' . 14 The rights and obligations of coastal States in their exclusive economic zone are defined in Article 56 of UNCLOS. The exclusive economic zone is defined in Article 55 as: 'an area beyond and adjacent to the territorial sea, subject to the specific legal regime established in this Part, under which the rights and jurisdiction of the coastal State and the rights and freedoms of other States are governed by the relevant provisions of this Convention' . 15 The rights of the coastal State with respect to its continental shelf are defined in Article 77 of UNCLOS. The continental shelf is defined in Article 76(1) as : 'the seabed and subsoil of the submarine areas that extend beyond its territorial sea throughout the natural prolongation of its land territory to the outer edge of the continental margin, or to a distance of 200 nautical miles from the baselines from which the breadth of the territorial sea is measured where the outer edge of the continental margin does not extend up to that distance' . 16 Article 80 of UNCLOS provides that Article 60 of UNCLOS 'applies, mutatis mutandis, to artificial islands, installations and structures on the continental shelf.' The analysis and considerations regarding Article 60 of UNCLOS which will be detailed later in this study are also valid for structures on the continental shelf.
of the provision focuses on the safety of navigation, which weakens the absolute nature of the obligation. The removal seems to be mandatory only when the safety of navigation is at stake; thus it could be inferred that if the safety of navigation is not endangered, the structures could be left in place. Other legitimate uses of the sea (fishing) and the protection of the environment should be given 'due regard' in the decision making process, but do not consist of self-standing grounds for justifying the removal of the structure. Moreover, what clearly emerges is that entire installations and structures cannot be abandoned. The last part of Article 60(3) rather explicitly provides for an obligation to publicize 'the depth, position and dimensions of any installations or structures not entirely removed' . Nonetheless, Article 60(3) of UNCLOS only contains an obligation of partial removal, in order to ensure the safety of navigation. This provision has raised much criticism17 particularly since the wording of Article 60(3) differs substantially from that of the precedent Article 5(5) of the 1958 Geneva Convention on the Continental Shelf. The latter called on States to completely remove abandoned and disused installations.18 Nevertheless, some authors read Article 60(3) as imposing a general obligation of full removal in order to ensure the safety of navigation, and saw abandonment or partial removal as exceptions subject to specific justifications. 19 Articles 60 and 80 UNCLOS only apply to installations in the EEZ and continental shelf. There is no specific provision concerning installations in the territorial sea except that the coastal state can condition the exercise of the right of innocent passage to their protection (Article 19.2(k)); and 'shall give appropriate publicity to any danger to navigation, of which it has knowledge, within its territorial sea,' as for instance to offshore installations in activity or disused (Article 24.2). The coastal state is then bound by a series of obligations 17 for the protection of the marine environment pursuant to Part XII UNCLOS, which also applies to the territorial sea.20 While exercising their sovereign rights pursuant to Article 193, a state shall comply with 'the obligation to protect and preserve the marine environment,' set in Article 192; and take the necessary measures to prevent, reduce and control pollution (Article 194).21 Coastal states have a duty to ensure that pollution arising from activities within their jurisdiction and control does not extend beyond those areas (Article 194(2)).22 If there is an imminent risk of damage to the marine environment, the coastal state has an obligation to notify any other state, which might be affected by such damage (Article 198).
Article 208 UNCLOS regulates the prevention, reduction and control of the pollution from seabed activities subject to national jurisdiction. This is, for instance, the pollution generated by the offshore oil and gas industry located in the EEZ or continental shelf. Coastal states are required to adopt laws, regulations and measures that 'shall be no less effective than international rules, standards and recommended practices and procedures' (Article 208(3), emphasis added).23 Moreover, states, 'acting especially through competent international organizations or diplomatic conference, shall establish global and regional rules, standards and recommended practices and procedures to prevent, reduce and control pollution of the marine environment referred to in paragraph 1' (Article 208(5), emphasis added). This provision builds an important 'bridge' between the UNCLOS and other relevant normative sources, which do not necessarily generate from treaties, but derive from the work of relevant actors. Such includes, international organizations; diplomatic conferences; and professional associations which develop recommendations and best practices in a specific economic sector.24 A similar rule of reference25 is also contained in Article 210 UNCLOS concerning the prevention, reduction and control of pollution by dumping. Dumping consists of the placement for disposal at sea of wastes and other materials, and of 'vessels, aircraft, platforms or other man-made structures at sea' (Article 1(5)). The abandonment of installations or parts of the installations can be considered dumping26 and thus falls under the relevant legal regime. The substantive rules on dumping and on seabed activities have been (or should have been developed) outside the UNCLOS, and within the framework that the convention creates through reference to generally accepted rules and standards (GAIRS) and the duty to respect them.
2.2
The Duty to Respect Generally Accepted Rules and Standards UNCLOS was born as a framework convention and a living instrument. In order to avoid becoming outdated (or even obsolete), the drafters resorted in using rules of reference in many of its provisions,27 in particular in those creating international de l'environnement entre mondialisation et fragmentation (Société de législation comparée, 2009) 416. The issue is further discussed below (see Section 2.2.) 24 C. Redgwell, 'Mind the Gap in the GAIRS: The Role of Other Instruments in LOSC Regime Implementation in the Offshore Energy Sector' , in N. Bankes, S. Trevisanut (eds), Energy from the Sea: An International Law Perspective on Ocean Energy, Brill Nijhoff, 2015, at 40. 25 Roach highlights how the rules of reference in art. 208 is however slightly different that the one contained in other articles regulating pollution: 'It should be recognized that this firm requirement on States ("shall adopt") contrast sharply with the much looser standard of "shall endeavour" to establish rules in article 207 (pollution of the marine environment from land-based sources), in article 210 (by dumping), and in article 212 (from and through atmosphere);' A. obligations in the field of environmental protection. Article 60(3) provides that the removal of any installations should be performed 'taking into account any generally accepted international standards established in this regard by the competent international organization' (emphasis added). Moreover, Article 208 provides that, states shall not only adopt laws, regulations and measures 'no less effective than international rules, standards and recommended practices and procedures' (para. 3, emphasis added), but they shall also elaborate those 'global and regional rules, standards and recommended practices and procedures to prevent, reduce and control pollution of the marine environment' from seabed activities (para. 5, emphasis added). Additionally Article 210(4), concerning pollution by dumping, encourages states, 'acting especially through competent international organizations or diplomatic conference, (…) to establish global and regional rules, standards and recommended practices and procedures to prevent, reduce and control such pollution.'
The IMO has taken the lead concerning both the treatment of disused installations and pollution by dumping. It has elaborated some guidelines for the removal of installations and is the depositary of the London Dumping Convention, both discussed below. However, its role in the development of the regulatory framework in relation to the offshore oil and gas industry has raised some criticism.28 The IMO mandate, as amended, includes 'the general adoption of the highest practicable standards in matters concerning maritime safety (…) and prevention and control of marine pollution from ships' .29 Notwithstanding, the IMO Legal Committee has pointed out: 'while pollution directly arising from exploration/exploitation is however not of direct concern of IMO, the Organization may contribute to the establishment of international regulations' .30 The IMO Legal Committee in particular supports the development of guidance for states in their effort to conclude arrangements at the bilateral and regional level on liability and compensation issues connected to transboundary pollution damage, resulting from offshore oil exploration and 28 Some states and some commentators have raised several points of criticism about the role of the IMO in the development of rules and standards concerning offshore installations. 35 This also suggests that the 1996 Protocol may be regarded as GAIRS in some areas of the world where the majority of relevant states has ratified it, and hence as regional GAIRS and not global rules.
This interpretation can find further support in the joint reading of Articles 208 and 210 with Article 237 UNCLOS. Article 237 consists of a specific compatibility clause for Part XII of the UNCLOS. The provision in particular affirms that the provisions of Part XII are 'without prejudice (…) to agreements which may be concluded in furtherance of the general principles set forth in this Convention' (para. 1). This provision facilitates the application of UNCLOS in the relevant normative context and of environmental law instruments in the context of marine environment protection. It enables the application of the 1996 Protocol, within the UNCLOS, for states that are parties to it, and thus recognises their practice as relevant for the interpretation and application of the relevant UNCLOS provisions (Articles 208 and 210). 31 
3
Generally Accepted International (Global) Rules and Standards
IMO Guidelines
The obligation of partial removal, as affirmed in the UNCLOS, is justified by financial considerations surrounding the operation, and confirmed by the 1989 IMO Guidelines.36 These Guidelines were developed by the IMO pursuant to its competences in the field of maritime safety37 and are thus primarily concerned with the safety of navigation. They deal to a lesser degree with fisheries and the environment, as the mandate of the IMO does not include general jurisdiction over environmental matters.
The Guidelines provide that the processing of installations is performed pursuant to a case by case determination by the coastal State. They are therefore characterized by a high degree of flexibility, which contributes to their success with coastal states.38 Furthermore, the Guidelines provide for the removal of installations which are located at a depth of less than 75 meters, and weigh less than 4000 tons. Nonetheless, the possibility of partial removal or abandonment of the structures remains in cases when their removal is not feasible from a technical point of view (first generation structures); when the removal is excessively costly; or when the removal might pose an unacceptable risk for people or for the environment. Additionally, the Guidelines accommodate the possibility of re-using installation, in particular as an artificial reef for the development of fisheries. This is in line with the general criteria for removal provided by Article 60(3), namely that the removal procedure has due regard, 36 not only to the security of navigation, but also to 'fishing, the protection of the marine environment and the rights and duties of other States' .39 As illustrated by the 1989 IMO Guidelines, the objective of environmental protection sometimes clashes with the obligation to remove an installation when the latter has become an artificial habitat for natural resources, mainly for some fish stocks.40 An abandoned or decommissioned offshore installation which has become an artificial habitat for certain species may still however be considered a form of pollution when it is an obstacle to fishing and other legitimate uses of the sea. States consequently find themselves balancing between environmental interests, especially the obligation to protect living resources, on the one hand, and the prevention and control of pollution on the other hand. More specifically, states find themselves stranded between, first, Articles 208 and 214 concerning the pollution resulting from seabed activities, and second Articles 56, 61, 117 and 118 concerning the protection of living resources. The Guidelines do not provide any further guidance on how to strike such a balance, leaving an important margin of discretion to coastal states. Through its amending Protocol of 1996, the 1972 London Convention integrates the precautionary principle. This reverses the logic of the previous system by prohibiting the dumping of seriously harmful substances43 and the incineration of waste at sea. The preamble of the Protocol also considers relevant international instruments, including in particular UNCLOS, the Rio Declaration and Agenda 21 of 1992. Article 210 (5) and (6) of UNCLOS concerning pollution through dumping provides:
London Dumping Convention and Its 1996 Protocol
(5) Dumping within the territorial sea and the exclusive economic zone or onto the continental shelf shall not be carried out without the express prior approval of the coastal State, which has the right to permit, regulate and control such dumping after due consideration of the matter with other States which by reason of their geographical situation may be adversely affected thereby. (6) National laws, regulations and measures shall be no less effective in preventing, reducing and controlling pollution than the global rules and standards. [emphasis added] The UNCLOS here refers to the 1972 London Convention,44 which preceded the UNCLOS and was taken into account in the drafting process. UNCLOS suggests the possibility of normative developments leading to a stricter regime. Indeed, 42 Z. Gao, (n1) at 164. 43 Pursuant to Article IV of the 1972 Convention, before its amendment in 1996, substances whose dumping is completely prohibited are inserted into the 'black list' of Annex I to the Convention; then there is the 'gray list' of Annex II, which contains the names of substances whose dumping requires special permission; and finally Annex III lists the substances and wastes the dumping of which may be allowed in general. Art. 4 of 1996 on the other hand prohibits all dumping except for substances listed in Annex 1, the dumping of which is subject to obtaining an authorization under the criteria set out in Annex 2. the regime created by the 1972 London Convention, as modified by the 1996 Protocol, may be seen as being slightly stricter than the one created by the UNCLOS. The dumping of offshore platforms and installations is mentioned in Annex 1 of the 1996 Protocol, in reference to wastes or other matter that may be considered for dumping (para. 1.4, Annex 1) . The text of the new agreement allows states to adopt stricter national measures banning the dumping of wastes and other materials specified in Annex 1 of the Protocol (Article 4(2) of the 1996 Protocol). Wastes and other materials may be considered for dumping provided such material that creates floating debris or otherwise contributes to the pollution of the marine environment has been removed; and only when it has been ascertained that the material dumped poses no serious obstacle to fishing or navigation (para. 2, Annex 1). Article 4(1)(2) of the 1996 Protocol indicates that particular attention shall be paid to opportunities to avoid dumping in favour of environmentally preferable alternatives. The national authority responsible for granting permission for dumping must assess the existence of less environmentally harmful alternatives; and the owner of the structure seeking permission to perform dumping must prove that there is no other more preferable alternative.45 The regime created by the 1972 London Convention as amended by the 1996 Protocol is slightly stricter than the one created by the UNCLOS, in the sense that full removal is general standard, and dumping is a possible alternative only if there is no evidence to the contrary. The London Convention system thus creates a presumption in favour of the removal of an abandoned or decommissioned structure. Hypothetically, this preference may be reversed if the structure becomes an artificial reef, namely when the abandonment takes place for environmental reasons, thus for a purpose other than the mere disposal of the installation. Unlike the UNCLOS, the London Convention does not only address coastal States, but also owners of structures who bear the burden of proof with respect to the inevitability of the dumping. These owners (private persons) thus assume an important role in the decision-making process concerning the treatment of disused structures. This might pose a problem with respect to the availability of means, as the two concerned entities -the national authority responsible for the granting of authorizations and the owner of the structure -may not have the same 45 The work of the fund is particularly important in regions where no specific instrument regulates the protection of the marine environment, generally, and dumping, specifically.
International (Regional) Rules, Standards and Recommended Practices and Procedures
Both Article 208.5 and 210(4) UNCLOS refer to the need to elaborate instruments at the regional level in order to regulate, respectively, pollution from seabed activities and dumping. Four regional seas instruments have either specific provisions or specific instruments regulating the decommissioning of offshore installations and/or their dumping. The content of each regional system is briefly described and analysed in order of strength of their provisions concerning the dumping of installations.
The Offshore Protocol to the Kuwait concerning Marine Pollution Resulting from Exploration and Exploitation of the Continental Shelf
The 1989 Offshore Protocol to the Kuwait Regional Convention for Co-operation on the Protection of the Marine Environment from Pollution,47 permits partial removal in the interests of safety of navigation and fishing (Article XIII(1)(b)). Contracting states shall also have regard to any guidelines issued by the regional organization. The Marine Emergency Mutual Aid Centre (MEMAC)48 has however not yet elaborated such guidelines concerning the decommissioning of installations. It has nonetheless adopted Guidelines on Requirements for the 46 For more information about this regional organisation, see: <http://memac-rsa.org/en/home>.
Conduct of Environmental Impact Survey and the Production of Environmental
Impact System (hereinafter, Guidelines on Requirements for the Conduct of Environmental Impact Survey).49 Those guidelines are particularly important because the Protocol does not contain a clear and general obligation of environmental impact assessment, (EIA) as it allows contracting parties not to require such an assessment before a new activity starts. When the contracting state decides not to request an EIA, it 'shall consider' performing a survey of the marine environment (Article IV.2). Contracting parties then have a wide margin of discretion under this instrument, which is, however, limited by the global legal framework analysed above.
The Guidelines on Requirements for the Conduct of Environmental Impact Survey mention in the terms of reference of the assessment that those terms require the consideration of '[p]lans for removal of any plant or equipment, and any reclamation, restoration or clearing of the site after cessation of operations' (4.2(j)). The same guideline however recognises the wide margin of appreciation to the authority requiring the assessment as it can strike out any term of reference which is considered unnecessary by the objectives of the survey (4.2.). In respect of decommissioning of offshore installations, the Kuwait Convention thus does not provide for clear obligations to complement the general legal framework sketched above. The Barcelona Dumping Protocol applies to platforms and other structures (Article 3.1) and follows the same rational as the London Convention system, namely dumping is prohibited except when it is permitted. The Barcelona Offshore Protocol, on the other hand, consists of a quite detailed instrument which aims at covering the complete life-cycle of an offshore operation. In setting a number of mandatory requirements for the authorization procedure (Articles 4-7) , the protocol focuses on the role of both authorizing states and the industry, i.e. the operator, in assessing the environmental impact of a planned activity, in monitoring it and in reacting to possible emergencies.52 Article 5 in particular requires that the project submitted by the candidate operator also includes '(g) The plans for removal of installations as specified in Article 20.' Article 20 extensively reaffirms Article 60.3 UNCLOS and adds elements concerning the role of private actors. The article provides that:
The Dumping and Offshore Protocols to the Barcelona Convention for the Protection of the Mediterranean Sea against Pollution
The operator shall be required by the competent authority to remove any installation which is abandoned or disused, in order to ensure safety of navigation, taking into account the guidelines and standards adopted by the competent international organization. Such removal shall also have due regard to other legitimate uses of the sea, in particular fishing, the protection of the marine environment and the rights and duties of other Contracting Parties. Prior to such removal, the operator under its responsibility shall take all necessary measures to prevent spillage or leakage from the site of the activities (Article 20(1), emphasis added).
Moreover, Article 20 also creates an obligation upon coastal state to act in the event in which the operator 'fails to comply with the provisions of this Article.' '[T]he competent authority shall undertake, at the operator's expense' any necessary action, including the actual removal of the installation.
The Mediterranean Action Plan,53 adopted in the framework of the Offshore Protocol, aims in particular at encouraging the adoption of further safety measures at the regional level, in the time frame of 2016-2024. These measures should include: '[s]etting-up a governance framework to support the implementation of the Action Plan and the adoption, enforcement and monitoring of regional standards, procedures and rules;' [d]efining commonly agreed regional offshore standards and guidelines'; and develop and adopt '[c]ommon criteria, rules and procedures for the removal of installations and the related financial aspects adopted' .54 The Action Plan also provides the creation of two sub-groups within the Barcelona Convention Offshore Oil and Gas Group (BARCO OFOG) which will be in charge of the removal of installation, namely the OFOG Sub-Group on environmental impact and the OFOG Sub-Group on health and safety.55
In relation to the development of regional standards and guidelines, the document emphasizes the need of Regional Guidelines on removal of installations and the related financial aspects,56 highlighting in this way the shortcomings of the global and regional existing legal framework and the crucial importance of clarification and harmonization.
The Helsinki Convention on the Protection of the Marine Environment of the Baltic Sea Area
The Helsinki Convention for the protection of the Marine Environment of the Baltic Sea Area57 contains Annex VI on the prevention of pollution from offshore activities. Pursuant to Regulation 8 of Annex VI, concerning disused offshore units, the 'Contracting Parties shall ensure that abandoned, disused, and accidentally wrecked offshore units are entirely removed and brought ashore under the responsibility of the owner' (emphasis added). This regulation restates Article 5(5) of the 1958 Geneva Convention58 in stricter terms, and lays the primary responsibility of removal on the private operator (the owner). Differently to the Barcelona Offshore Protocol, the Helsinki Convention does not specify what actions the State should take if the owner of the structure refuses to comply with his responsibilities.
Annex VI applies to all offshore units defined in Regulation 1 which includes: 'any fixed or floating offshore installation or structure engaged in gas or oil exploration, exploitation or production activities, or loading or unloading of oil' . This definition thus limits the scope of application to structures engaged in activities related to the exploration and exploitation of hydrocarbons. Hence, the structures engaged in the production of renewable energy are not included. 54 (2000, 2002, 2004, 2007) . The articles which are referred to in this study correspond to the text as amended by the entry into force in 2008 of the last amendments, available at <http:// www.helcom.fi>. 58 K. Bangert, (n40) at 88. The Helsinki Convention then prohibits pollution by dumping. This includes 'any deliberate disposal at sea or into the seabed of wastes or other matter from ships, other man-made structures at sea or aircraft' (Article 2(4) (a)(ii)). Offshore installations, including those which are not engaged in oil and gas sector, should not be dumped; thus, we can assume that there exists a presumption in favour of the removal of such installations. The prohibition of dumping is however not absolute. Contracting parties can issue a permit for the dumping of certain dredged material, provided that the criteria set out in Annex V are respected (Article 11(2)). Moreover, Article 11(3) provides that:
The provisions of this Article shall not apply (…) in any case which constitutes a danger to human life, if dumping appears to be the only way of averting the threat and if there is every probability that the damage consequent upon such dumping will be less than would otherwise occur. Such dumping shall be so conducted as to minimize the likelihood of damage to human or marine life. [emphasis added]
It may be observed that this provision contains the same criteria as the 1996 London Dumping Protocol. Namely, dumping should take place only when no other alternative solution provides comparable guarantees. However, the Helsinki Convention does not provide detailed guidelines on the burden of proof regarding the inevitability of dumping as the London Convention. Given the role assigned to the owner of the offshore installation by Annex VI it may, however, be assumed that the owner is also called to play a role in the determination of the burden of proof for dumping, at least with respect to facilities used by the oil and gas industries.
The OSPAR Convention for the Protection of the Marine Environment of the North-East Atlantic
The North-East Atlantic is filled with offshore structures involved in the exploration and exploitation of non-living resources. Already in the 1970s, coastal states59 established a system for the protection of the environment by adopting the 1972 Oslo Convention for the Prevention of Marine Pollution by Dumping. Annex III of the OSPAR Convention concerning the prevention and elimination of pollution arising from offshore activities contains an absolute prohibition on dumping of wastes and other material (Article 3(1) Annex III) derived from offshore installations. The definition of dumping includes 'any deliberate disposal in the maritime area of wastes or other matter from offshore installations' (Article 1(f)(i)(2) OSPAR Convention) but excludes the full or partial maintenance of the facilities in place, provided that this is compatible with the Convention (Article 1(g)(iii) OSPAR Convent). Article 5(1) of Annex III then specifies that no disused offshore installation shall be left wholly or partly in place in the maritime area without a permit issued by the competent authority on a case-by-case basis. If the disused offshore installation contains substances which may result in hazards for 'human health, harm to living resources and marine ecosystems, (…) or interference with other legitimate uses of the sea' , no such permit should be issued (Article 5(2) Annex III). Any such permit should contain the relevant justifications and, since 1st January 1998, need to be communicated to the other OSPAR Contracting Parties through the OSPAR Commission, in order to make consultation possible (Article 5(3) Annex III).
This kind of obligation already existed in the Oslo conventional system. Such is why in February of 1995 the UK Department of Trade and Industry informed the Oslo Commission (the predecessor of the OSPAR Commission) of its intention to grant permission to Shell UK, to dump the remains of the Brent Spar Shell platform which was decommissioned in 1991. In April of the same year, multiple protests against the project were organized by environmental groups, and particularly by the non-governmental organisation Greenpeace. Without going into too much detail concerning the events,61 these protests led to a debate during the Meeting of Ministers of the Oslo commission in June 1995, which adopted a moratorium on the dumping of offshore installations. In January of 1998, Shell UK announced a new project for the disposal on-shore of the structure.
The immediate consequence of this episode was the adoption of the Decision OSPAR 98/3 for the Disposal of Disused Offshore Installation by the OSPAR Commission in July of 1998.62 Pursuant to this text, which entered into force in February of 1999, '[t]he dumping, and the leaving wholly or partly in place, of disused offshore installations within the maritime area is prohibited' . However, the text states that where 'there are significant reasons why an alternative disposal mentioned below is preferable to reuse or recycling or final disposal on land' the competent authority may issue a permit for exemption to the prohibition. Thus, it may authorise the dumping or abandonment of parts of or the entire structure.
The OSPAR Commission has had a central role in the development of a procedure for the decommissioning and removal of offshore installations. Decision 98/3 with its ban on dumping establishes a presumption in favour of an obligation to remove a disused structure. Moreover, the mandatory system of consultation in case of derogation, provided in Annex 3 of Decision 98/3, guarantees the existence of control, international monitoring, and thus better protection of common interests, such as the protection of the marine environment.
Interaction between Regional and Global Rules: Complementarity and Fragmentation
The regulation of offshore oil and gas operations has developed following a liberal model of regionalism. 63 There is no attempt in the UNCLOS 'either to impose a uniform global standard comparable to that for ships, or even a minimum standard comparable to that for dumping at sea.'64 The UNCLOS has thus only partially contributed to the coherent development of the legal framework in this field, mainly through the general obligations for the protection of the marine environment and for partial removal.
The existence of specialized regional instruments is a welcome phenomenon which, on the one hand, implements the obligation set in Article 208 UNCLOS and, on the other hand, develops state practice in this field. However, as highlighted in the analysis on the existing instruments, regional approaches seem to diverge on certain key issues, such as, absolute or relative prohibition of dumping and criteria for issuing dumping permits. Moreover, the level of regional integration varies significantly from one regional sea to the other. The OSPAR and Helsinki systems rely on a developed institutional framework which includes supervisory and monitoring bodies, the OSPAR Commission and the Helsinki Commission, respectively. Under the Barcelona Convention, compliance control lies with the Meeting of the Parties and is conducted through the revision of periodical reports submitted by the contracting parties (Articles 18.2 and 27 of the Barcelona Convention; Article 30 of the Barcelona Offshore Protocol). A similar system exists under the Kuwait Convention where the Council of the Regional Organisation for the Protection of the Marine Environment receives and evaluates the reports sent by the contracting parties (Article XVII). These institutional differences impact the level of implementation of the existing obligations and the progressive development of rules and standards at the regional level.
Boyle insightfully remarks that: '[R]egional cooperation may fragment the possibilities for, and the effectiveness of international supervision of compliance with environmental standards. (…) Without an overarching global scheme comparable to the London [Dumping] Convention, there is (…) no alternative supervisory mechanism and no accountability.'65 This is not a call against regionalism. It is more a reminder that regionalism by itself, and in particular weak regionalism, without an international/global framework, does not solve all problems. The global framework is not enough developed at the normative and institutional level in order to guarantee the effectiveness of regional cooperation systems or to offer safeguards against their failures.
Concluding Remarks
Partial or complete removal of offshore installations from the seabed is the generally accepted rule under both global and regional instruments. The conditions under which the removal is supposed to be performed and the criteria for the exceptions however highly diverge from one treaty system to another.
